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STATEMENT OF THE INTEREST OF THE AMICUS CURIAE

The MassaAhusetts Defense LaIBers AssoAiation (MMassDLAN), 

amiAus Auriae, is a voluntarB, non-profit, state-Iide 

professional assoAiation of trial laIBers Iho defend 

Aorporations, individuals, and insuranAe Aompanies in Aivil 

laIsuits.  Members of the MassDLA IorD to promote the 

administration of HustiAe, leCal eduAation, and professional 

standards and to promote AolleCialitB and AivilitB amonC all 

members of the bar.  

As an assoAiation of Aivil defense laIBers, the MassDLA has 

a direAt interest in the issues of publiA importanAe that affeAt 

MassDLA members and their Alients.  Those interests Aould be 

affeAted bB the issues before the Court in this appeal, 

inAludinC Ihether the Court adopts a faAtual Aause of harm 

standard in Aases involvinC multiple potential tortfeasors or 

potential Aauses of inHurB.  

As part of fulfillinC its purpose, the MassDLA has 

previouslB filed amiAus briefs in the appellate Aourts of the 

CommonIealth.  The MassDLA offers its eEperienAe and perspeAtive 

to the Court as amiAus Auriae to assist in its resolution of the 

matter noI before it. 
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STATEMENT OF THE ISSUES PRESENTED

MIn a Aase involvinC multiple potential tortfeasors or 

potential Aauses of inHurB, Ihether Osubstantial AontributinC 

faAtor’ maB or must be used in lieu of Obut for’ in the 

Aausation HurB instruAtions; Ihether the Aourt should adopt a 

OfaAtual Aause’ of harm standard, as provided in seAtions 26 and 

27 of the Restatement (Third) of Torts (2005).N AnnounAement: 

The JustiAes Are SoliAitinC AmiAus Briefs, Seth Doull & Others

v. Anna C. Foster, N.P. & Another, SJC-12921, DoADet EntrB P2 

(SJC entered Mar 13, 2020) (MAmiAus AnnounAementN).

STATEMENT OF THE FACTS

The MassDLA, as amiAus Auriae, adopts the statements of 

faAts reCardinC the prior proAeedinCs and faAtual baADCround as 

submitted in the briefs of Anna C. Foster, N.P. and Robert J. 

Miller, M.D. (Defendants-Appellees), and Seth Doull as Personal 

Representative of the Estate of Laura Doull, Seth Doull, MeCan 

Doull, and TroB Doull (Plaintiffs-Appellants).

STATEMENT OF THE CASE

MassDLA is ansIerinC the CommonIealth of MassaAhusetts 

Supreme JudiAial Court’s soliAitation for amiAus briefs in the 

matter of Seth Doull & Others v. Anna C. Foster, N.P. & Another, 

SJC-12921, to assist in determininC the proper standard of 

Aausation to applB in a Aase involvinC multiple tortfeasors or 

potential Aauses of inHurB. In Doull v. Foster this issue arose 
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Iithin the AonteEt of a mediAal malpraAtiAe Alaim arisinC out of 

a faAtual baADCround involvinC several potential sourAes of 

inHurB, inAludinC, amonC others, multiple healthAare providers, 

a druC used durinC the Aourse of treatment, and an undiaCnosed 

underlBinC Aondition. 

At base, the Aentral issue under Aonsideration AonAerns 

IhiAh standard of Aausation should or must be applied in a Aase 

involvinC multiple potential tortfeasors or sourAes of inHurB.

AnsIerinC this Guestion reGuires an assessment of both the 

substantial AontributinC faAtor test and the faAtual Aause of 

harm standard. This Iill neAessarilB involve some disAussion of 

the respeAtive rationales of both Aausal standards, the oriCins, 

evolution, and Aurrent state of their use, and the potential 

advantaCes and disadvantaCes of usinC one standard in lieu of 

the other, espeAiallB Iithin the AonteEt of Aases involvinC 

multiple potential Aauses.          

SUMMARY OF THE AR"UMENT

PresentlB, a Aourt Aan use a HurB instruAtion that 

enAompasses a Msubstantial AontributinC faAtorN test in lieu of 

a Mbut forN test in a multiple tortfeasor Aase.  O’Connor v. 

RaBmarD Industries, InA., 401 Mass. 586 (1988).  The 

Msubstantial AontributinC faAtorN test has never been intended 

as a Iholesale replaAement of Mbut forN Aausation, but it Ias 
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used bB the O’Connor Court as a supplemental tool to help assess 

Aausation in a multi-defendant matter.  

HoIever, Aourts have failed to artiAulate the neAessarB 

AonAepts for faAtual determination bB the faAtfinder.  The 

Aonfusion surroundinC Msubstantial faAtorN as it is found in the 

Restatement (SeAond) of Torts (1997) has led to proCressivelB 

loose appliAations and a diminished AonneAtion betIeen Aausation 

and faAt.  The best approaAh to aAAuratelB and effeAtivelB 

untanCle AompleE Aausal determinations Iould be to adopt a 

MfaAtual AauseN of harm standard as provided in SeAtions 26 and 

27 of the Restatement (Third) of Torts (2010) represents a 

return to AonAepts Aentral to the laI of torts, inAludinC the 

Mbut forN standard.

AR"UMENT

I# C!$ti$ e% Di& ti!$ !' O(C!$$!r Er!%es We&&)Esta*&ishe% 
Pri$+i,&es !' Ca sati!$ a$% C!$' ses Deter-i$ati!$s !' 
Lia*i&it. I$/!&/i$0 M &ti,&e Ca sa& Fa+t!rs#

In OQConnor v. RaBmarD Industries, InA., 401 Mass. 586

(1988), this Court Aharted a naviCable Aourse for Aases 

involvinC potential multiple tortfeasors or sourAes of inHurB bB 

defininC Aore prinAiples of Aausation, inAludinC Msubstantial 

AontributinC faAtor.N Despite this Court’s efforts to set sail

on a Alear Aourse, subseGuent Aourts have failed to define 

AonAepts of Aausation IhiAh has CraduallB led to treaAherous 
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Iaters. As a result, the faAtfinder has laADed CuidanAe as to 

the proper method for determininC Aausation.

a# A*a$%!$-e$t !' 1e. Pre-ises 'r!- O(C!$$!r Hi$%er 
Prese$t C! rts( A*i&it. t! Ma2e S! $% Deter-i$ati!$s 
I$/!&/i$0 C!-,&e3 Ca sa& 4 esti!$s#

O’Connor involved a shipBard Ielder in the 1940s Iho, Ihile 

IeldinC, Iould Aover himself Iith asbestos blanDets made bB 

RaBmarD Industries for proteAtion from sparDs. 401 Mass. at 

587. Asbestos blanDets made bB RaBmarD Industries Iere made of

RaBbestos, IhiAh Ias Man asbestos Aloth AontaininC 65-95R 

asbestos.N ShetterlB v. RaBmarD Industries, InA., 117 F.3d 776, 

779 n.1 (4th Cir. 1997). At trial, the HurB Ias instruAted to 

find Ihether the plaintiff Ias eEposed to asbestos from the 

asbestos blanDets made bB RaBmarD Industries, and if so, did 

suAh eEposure substantiallB Aontribute to the Aause of his 

mesothelioma. O’Connor, 401 Mass. at 588-589. The trial Aourt 

noted that MSiTt doesn’t have to be the onlB Aause, but it has 

to be a substantial AontributinC Aause ... It means somethinC 

that maDes a differenAe in the result.N Id. at 589. The HurB 

found that Ihile the plaintiff Ias eEposed to asbestos from the 

produAt, suAh eEposure did not substantiallB Aontribute to the 

Aause of his mesothelioma. Id. at 587. On appeal bB the 

plaintiff, this Court held that the trial Aourt properlB 

instruAted the HurB on Aausation, findinC that the trial HudCe’s 

instruAtion Ias Aonsistent Iith the prinAiple of Hoint and 
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several liabilitB and served to distinCuish betIeen a 

substantial faAtor and a neCliCible faAtor. Id. at 591-592.

@hen this Court deAided O’Connor in 1988, asbestos 

litiCation routinelB involved produAts Iith hiCh AonAentrations 

of asbestos CenerallB used in a limited set of oAAupations and 

industries. The produAts in Guestion Aontained eEtremelB hiCh 

AonAentrations of amphibole asbestos and most Alaims Aame from 

IorDers in MtraditionalN industries, inAludinC the shipBard and 

insulation trades. See @elAh v. Keene Corp., 31 Mass. App. Ct. 

157 (1991) (insulator eEposed to asbestos from AarrBinC, miEinC, 

and applBinC asbestos-AontaininC insulation produAts in 1950s); 

see also Holdren v. Buffalo Pumps, InA., 614 F. Supp. 2d 129 (D. 

Mass. 2009) (boiler teAhniAian eEposed to asbestos at shipBards 

and industrial sites from 1950s to 1970s). 

TodaB, eEposure Aases CenerallB do not involve the same 

uniformitB of produAts or levels of eEposure that the O’Connor

Court faAed in the 1980s. Modern Aourts are faAed Iith eEposure 

trials that more often involve MtraAe eEposureN to a mBriad of 

produAts in a varietB of trades in both oAAupational and non-

oAAupational settinCs. See, e.C., InCham v. Johnson & Johnson, 

Missouri CirAuit Court, No. 1522-CC10417-01 (June 2018) (U4.7 

million plaintiff verdiAt in Aase Ihere 22 Iomen alleCed AanAer 

Aaused bB asbestos eEposure from talAum poIder); LanJo v. CBprus 

AmaE Minerals Co., MiddleseE CountB Superior Court, NeI JerseB, 
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No. L-7385-16 (April 2018) (U117 million plaintiff verdiAt Ihere 

plaintiff alleCed AanAer Aaused bB asbestos eEposure from 30 

Bears of talAum poIder use).

UnliDe O’Connor, eEposure litiCation is noI a more 

sophistiAated sAientifiA inGuirB involvinC miArosAopiA levels of 

Aontamination, a vast bodB of DnoIledCe AonAerninC the nature of 

substanAes and their effeAts, and empiriAallB verifiable 

findinCs. In response to this AhanCe, Aourts have retooled 

their approaAh to the admissibilitB of sAientifiA evidenAe to 

handle Aases involvinC novel produAts, loI levels of eEposure, 

and siCnifiAant relianAe on the testimonB of eEpert Iitnesses.

See CommonIealth v. LaniCan, 419 Mass. 15, 26-27 (1994). 

RiCorous evaluation of eEpert testimonB in suAh inAreasinClB 

AompleE Aases is vital, but the ultimate utilitB of obHeAtive 

sAientifiA evidenAe is neAessarilB diminished bB a departure 

from the Aentral teaAhinCs of O’Connor. 

*# O(C!$$!r Pr!/i%es Esse$tia& " i%a$+e '!r E''e+ti/e&.
Res!&/i$0 C!-,&e3 Ca sa& 4 esti!$s#

O’Connor relies on the lonCstandinC prinAiple of Aausal 

determinations made Ihere there are multiple potential 

tortfeasors: MIf tIo or more IronCdoers neCliCentlB Aontribute 

to the personal inHurB of another bB their several aAts, IhiAh 

operate AonAurrentlB, so that in effeAt the damaCes suffered are 

rendered inseparable, theB are HointlB and severallB liable.N
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401 Mass. at 591, GuotinC Chase v. RoB, 363 Mass. 402, 408 

(1973). 

A plaintiff should not have the burden of apportioninC the 

inHurB, Mat least to the eEtent of separatinC out the effeAt of 

the defendant’s produAt from the Aombined effeAtN of all 

potential Aauses. O’Connor, 401 Mass. at 591.  Put simplB, 

Ihere there are multiple defendants, a Aourt’s primarB AonAern 

must be determininC Ihether the defendants’ AonduAt, as a sinCle 

Aombined set of manB potential faAtors, Aaused the plaintiff’s 

inHurB.  Id. at 591-592.  This is a familiar and often 

straiChtforIard determination under a faAtual Mbut forN standard 

of Aausation, but, as Ie Aontinue to drift off the Aourse 

Aharted bB O’Connor, devolves into a subHeAtive approEimation of 

Ihat the Iord MsubstantialN aAtuallB implies.  

The O’Connor Court souCht to forestall the AonfusinC and 

potentiallB burdensome impliAations of the substantial 

AontributinC faAtor test bB artiAulatinC that a substantial 

AontributinC faAtor is simplB MsomethinC that maDes a differenAe 

in the result.N O’Connor, 401 Mass. at 592. IntuitivelB it 

seems Alear that an aAtion or laAD thereof Aannot loCiAallB be 

defined as a Aause unless it shapes the outAome in some 

disAernible IaB. AlthouCh there maB be a speAtrum of the 

potential intensitB or importanAe of anB Civen Aause, a 
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substantial AontributinC faAtor is still somethinC IhiAh is 

neAessarB for reaAhinC a Civen result. 

@hen evaluatinC the HurB instruAtions provided in O’Connor, 

the Court states that Ihen read in AonteEt, Mthe HudCe’s 

statement served to distinCuish betIeen a Osubstantial faAtor,’ 

tendinC alonC Iith other faAtors to produAe the plaintiff’s 

disease and death, and a neCliCible faAtor, so sliCht or so 

tanCential to the harm Aaused that, even Ihen Aombined Iith 

other faAtors, it Aould not reasonablB be said to have 

Aontributed to the result.N O’Connor, 401 Mass. at 592.  So, a 

substantial AontributinC faAtor is not a neCliCible faAtor.  Id.  

It is an essential feature of an event, meaninC that the outAome 

Iould not have been the same Iithout it.  Id.

DefininC a substantial AontributinC faAtor as MsomethinC 

that maDes a differenAe in the result,N simplB implies that Mthe 

plaintiff had the burden of provinC that the defendant’s produAt 

Aontributed in faAtN to the eventual outAome Min a leCallB 

AoCniJable manner.N  O’Connor, 401 Mass. at 592. If a potential 

Aause made no differenAe in the result, then it Aannot possiblB 

be Aonsidered a faAtual or leCal Aause.  If a result Iould not 

have oAAurred Iithout a Aertain faAtor, then that faAtor is a 

Aause.   
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+# O(C!$$!r Sets F!rth the Fre5 e$+.6 Pr!3i-it. a$% 
D rati!$ Test '!r Ca sa& Deter-i$ati!$s#

The analBtiAal frameIorD set out in O’Connor Ias 

substantial enouCh to anAhor anB deAision involvinC multiple 

Aauses or tortfeasors in a HudiAiallB manaCeable standard 

Aapable of Aonsistent results.  UnfortunatelB, rather than 

anAhorinC their analBsis in the frameIorD provided bB O’Connor, 

far too manB Aourts have alloIed the ambiCuitB of the 

substantial faAtor test to Cuide their Aausation determinations, 

driftinC far afield from analBtiAallB sound determinations of 

faAtual Aausation.  LuADilB, advanAes in sAienAe and the 

formulation of the laI alloI for MassaAhusetts Aourts to reap 

the benefits of the O’Connor frameIorD, Ihile disAardinC some of 

the unAertainties that Aourts have struCCled Iith in the IaDe of 

that deAision.

AlthouCh the DnoIledCe surroundinC the effeAts of asbestos 

eEposure has advanAed siCnifiAantlB sinAe O’Connor Ias deAided, 

it has lonC been aAAepted that the nature of some toEiA tort 

Aases, eEemplified bB those involvinC asbestos eEposure, reGuire 

Aourts to adapt the standard of proof neAessarB to establish 

Aausation.  See Morin v. AutoJone Northeast, InA., 79 Mass. App. 

Ct. 39, 42-43 (2011).  This is espeAiallB true Iith asbestos 

eEposure due to the prolonCed latenAB period of asbestos-induAed 

mesothelioma, the multiple points of eEposure, and the 
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indistinCuishabilitB of AontributorB eEposures.  Morin, 79 Mass. 

at 43.  At the heart of these diffiAulties lie Guestions 

surroundinC Ihat Aonstitutes suffiAient eEposure to asbestos-

AontaininC produAts to hold defendant manufaAturers liable.  

O’Connor addressed the issue head on bB providinC Ihat has 

beAome a touAhstone of toEiA tort laI -- the FreGuenAB, 

ProEimitB, and Duration (FPD) Test.  See O’Connor, 401 Mass. at 

588.  In its opinion, the O’Connor Court Guoted the trial 

HudCe’s Iell-reasoned HurB instruAtions IhiAh defined the test 

as: 

MSETvidenAe of some eEposure, more than Hust Aasual or 
minimum eEposure on a reCular basis over some period 
of time Ihere Mr. OQConnor Ias aAtuallB IorDinC Iith 
the produAt himself or in proEimitB to Ihere others 
Iere IorDinC Iith the produAt.N  Id.

This analBtiAal frameIorD serves as the threshold burden that 

the plaintiff must satisfB before movinC on to the neEt inGuirB.  

Id.  AlthouCh not eEpliAitlB stated, in addressinC issues 

reCardinC sAope of liabilitB, the FPD test serves to satisfB the 

leCal Aausation reGuirement.  See id.  

If the evidenAe presented bB plaintiff establishes 

suffiAient eEposure in freGuenAB, proEimitB, and duration to 

defendant’s produAts, the neEt part of the inGuirB reGuires that 

the plaintiff’s eEposure to the toEiA produAt Aause, or 

substantiallB Aontribute to Aause, the harm plaintiff alleCes.  

O’Connor, 401 Mass. at 589.  ACain, althouCh the opinion does 
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not eEpliAitlB label it as suAh (a faAt that liDelB Aontributed 

to the Aonfusion that folloIed in the IaDe of the O’Connor

deAision), this seAond step in the frameIorD satisfies the 

funAtion of but for faAtual Aausation.  This seAond Aomponent of 

the O’Connor frameIorD, Aoupled Iith a surveB of the development 

and Aurrent status of Aausation determinations, reveals that no 

matter the AirAumstanAes, the but for test plaBs a vital role in 

preservinC the inteCritB of the faAtual Aausation reGuirement.  

As disAussed supra, the trial HudCe in O’Connor defined 

Msubstantial AontributinC AauseN in his HurB instruAtions as 

MsomethinC that maDes a differenAe in the resultN -- i.e., a but 

for Aause of plaintiff’s harm.  See O’Connor, 401 Mass. at 589.  

In the AonteEt of a Aase involvinC multiple Aauses, a 

substantial AontributinC Aause is Ihat SeAtion 27 of the 

Restatement (Third) of Torts (2010) Aonsiders a neAessarB 

Aomponent of a Aausal set suffiAient to Aause plaintiff’s harm.  

In other Iords, but for that neAessarB Aomponent of the Aausal 

set, the plaintiff Iould not have suffered the same alleCed 

harm.  As is the Aase todaB, this Court Ias uneGuivoAal in 

reAoCniJinC the Ceneral eEAeption that in the AonteEt of a Aase 

involvinC multiple potential tortfeasors Ihose several neCliCent 

aAts Aontribute AonAurrentlB so as to render neither a true but 

for Aause of the harm, both defendants Iill still be held 

HointlB and severallB liable for the plaintiff’s harm.  
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O’Connor, 401 Mass. at 591.  HoIever, Ihat is impliAitlB 

reAoCniJed in that statement of the rule and eEpliAitlB 

reAoCniJed in SeAtion 27 of the Restatement (Third) of Torts

(2010) is the eEAeption still reGuires that the faAtfinder 

determine that either of the AonAurrent Aauses, standinC alone, 

Iould have (i.e., probablB) been a but for Aause of plaintiff’s 

harm.  See id.  

AlthouCh larCelB praiseIorthB for introduAinC the FPD test 

and the Court’s reGuired shoIinC of leCal and faAtual Aausation, 

the O’Connor deAision is not Iithout its oIn ambiCuities and 

shortAominCs.  RelBinC on the limitation for trivial but for 

Aauses found in SeAtions 430, 431, and 433 of the Restatement 

(SeAond) of Torts (1997), the O’Connor Court used the definition 

of Msubstantial AontributinC AauseN as MsomethinC that maDes a 

differenAe in the resultN to AlassifB the seAond pronC of the 

test as part of the determination of leCal, rather than faAtual 

Aausation.  O’Connor, 401 Mass. at 592.  As noted above, in 

disAussinC the trial HudCe’s instruAtions, the O’Connor Court 

also failed to AlearlB label IhiAh part of the Aausation 

determination eaAh step in the tIo-pronCed test Aorresponded to.  

See id. at 590-91.  Nevertheless, the analBtiAal frameIorD 

O’Connor provided for Aausation is far more preferable than the 

misCuided analBsis of subseGuent Aases iCnorinC the instruAtion 

of O’Connor.  
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II# Fa+t a& Ca sati!$ as De'i$e% i$ the Restate-e$t 7Thir%8 !' 
T!rts is the Pr!,er Sta$%ar% Where There are M &ti,&e 
P!te$tia& T!rt'eas!rs !r S! r+es !' I$9 r.#

a# The Restate-e$t 7Thir%8 !' T!rts P ts Ca sati!$ Ba+2 
!$ C! rse#

@hile the substantial AontributinC faAtor test initiallB 

presented a promisinC path toIard ansIerinC diffiAult Guestions 

of Aausation, Mits overuse, abuse, and the Aonfusion Cenerated 

bB it in determininC faAtual Aausation Aounsel aCainst its 

Aontinued emploBment.N Restatement (Third) of Torts, L 26 Amt. 

H (2010). @hat onAe appeared as a naviCable strait bB defininC 

substantial AontributinC faAtor has been diminished bB overuse. 

The Restatement (Third) of Torts is the rudder needed to Aome 

about and sail the ship baAD onto the safe Aourse Aharted bB 

O’Connor.      

*# The Restate-e$t 7Thir%8 !' T!rts Rei$/i0!rates Cr +ia& 
As,e+ts !' C&arit. a$% O*9e+ti/it. i$ Ca sa& 
Deter-i$ati!$s#

The Restatement (Third) of Torts provides Alear standards 

of Aausation that use an obHeAtive Mbut forN assessment of 

faAts. The relevant portions, as reproduAed beloI, demonstrate 

the utilitB of a Aomprehensive approaAh to Aausation that is 

both simple enouCh to ensure Aonsistent appliAation and fleEible 

enouCh to Cuide the determination of even the most AompleE 

Guestions of Aausation.
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SeAtion 26 FaAtual Cause: 
MTortious AonduAt must be a faAtual Aause of harm for 
liabilitB to be imposed. ConduAt is a faAtual Aause of 
harm Ihen the harm Iould not have oAAurred absent the 
AonduAt. Tortious AonduAt maB also be a Aause of harm 
under L 27.N Restatement (Third) of Torts: LiabilitB 
for PhBsiAal and Emotional Harm, L 26 (2010).

SeAtion 27 Multiple SuffiAient Causes:
MIf multiple aAts oAAur, eaAh of IhiAh under L 26 
alone Iould have been a faAtual Aause of the phBsiAal 
harm at the same time in the absenAe of the other 
aAt(s), eaAh aAt is reCarded as a faAtual Aause of the 
harm.N Restatement (Third) of Torts: LiabilitB for 
PhBsiAal and Emotional Harm, L 27 (2010).

The importanAe of this AhanCe maB not be immediatelB apparent, 

but Aomments to the Restatement (Third) of Torts AlarifB the 

preAise reasoninC behind this return to a faAtual Aause of harm 

standard, and IhB a simple and obHeAtive approaAh to Aausation 

is AruAial in settlinC inGuiries that are fundamentallB faAtual 

in nature.

ReCardinC instanAes Ihere there are multiple potential 

tortfeasors or sourAes of inHurB, the Restatement (SeAond) of 

Torts Aontains ambiCuitB IhiAh Cives the faAtfinder MdisAretion 

to deAide that, althouCh a suffiAient, but not neAessarB, Aause 

eEists, it is nevertheless not a faAtual Aause of the harm.N 

Restatement (Third) of Torts, L 27 Amt. b (2010). This Aan be 

eEplained in part bB the inAlusion of tIo Iords, IhiAh, Ihen 

read toCether in AonteEt, alloI subHeAtive HudCment to plaB a 

deAisive role in a determination reGuirinC an obHeAtive 

assessment Crounded in faAt. 
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First, the faAtfinder’s substantial faAtor determination 

turns on the Iord MmaB,N IhiAh immediatelB throIs Ihat should be 

an obHeAtive mandate into disAretionarB obsAuritB, CivinC the 

faAtfinder boundless AhoiAe to maDe independent HudCments 

reCardinC Aentral elements of Aausation. Restatement (Third) of 

Torts, L 27 Amt. b (2010). It is intuitivelB problematiA to 

AharaAteriJe an obHeAtive assessment of faAt as a disAretionarB 

deAision. The AritiAal role of the faAtfinder is to maDe 

obHeAtive determinations based on the faAts before them, and 

should not, in anB IaB, hinCe on a personal AhoiAe of infinite 

disAretion.  

SeAond, the adHeAtive MsubstantialN is itself an evaluative 

term, devoid of anB obHeAtive standard or Aonstant metriA. 

Restatement (Third) of Torts, L 27 Amt. b (2010). Even BlaAD’s 

LaI DiAtionarB defines MsubstantialN in nine different IaBs, 

inAludinC Mreal and not imaCinarB,N suCCestinC that anBthinC in 

eEistenAe is substantial, and Mimportant, essential, and 

material,N IhiAh itself relies on terminoloCB of subHeAtive 

siCnifiAanAe. See Substantial, BlaAD’s LaI DiAtionarB (11th ed. 

2019). @hile potential Aauses maB have varBinC levels of 

influenAe on an outAome, the assessment of Ihether a faAtor is 

or is not a Aause has a binarB result. InHeAtinC evaluative 

lanCuaCe of indefinite siCnifiAanAe into a determination of 
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Aausation onlB serves to Aonfuse the faAtfinder and undermine 

the obHeAtivitB reGuired to properlB assess the faAts. 

@hen MmaBN and Msubstantial,N both indeterminate terms 

reGuirinC subHeAtive evaluation, Aombine to AharaAteriJe a DeB 

faAtual determination, the resultinC proposition unneAessarilB 

imperils faAtfinder neutralitB and subHeAts litiCation to 

problematiA unAertaintB. @hile the subHeAtive nature of the 

substantial AontributinC faAtor test maB seem trivial at first 

ClanAe, it is neAessarilB untenable Ihen assessed in the proper 

AonteEt. 

+# Fa+t a& Ca sati!$ as Set F!rth i$ The Restate-e$t 
7Thir%8 !' T!rts is N!t a Ne: Sta$%ar%6 * t I$stea% a 
C&ari'i+ati!$ !' Esse$tia& Chara+teristi+s !' 
Ca sati!$ i$ A++!r%a$+e :ith E3isti$0 La:#

Adoption of a faAtual Aausation standard in line Iith the 

CuidanAe of the Restatement (Third) of Torts does not Areate a 

novel approaAh to issues of Aausation, but instead represents a 

reminder of AonAepts Aentral to the laI of torts. At the Aore 

of these AonAepts is the return to the Mbut forN standard as the 

test for faAtual Aausation. See Restatement (Third) of Torts, L 

26 (2010). This test for faAtual Aausation is desirable from 

both a praAtiAal and poliAB standpoint.  

AlthouCh the but for test is not Iithout its AritiAs, it is 

AonAeptuallB the most straiChtforIard standard for Huries to 

understand Ihen determininC Ihether a defendant Ias the faAtual 
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Aause of an inHurB.  EssentiallB the inGuirB surroundinC the but 

for test is a Guestion of MIhat if.N  @hether AonsAiouslB or 

unAonsAiouslB, anBone Iho suAAessfullB naviCates everBdaB life 

reverts to this MIhat ifN Guestion in determininC the liDelB 

outAome resultinC from their aAtions (or inaAtions).  Thus, 

applBinC the AounterfaAtual MIhat ifN Guestion posed bB the but 

for test in order to determine the hBpothetiAal state of the 

Iorld in the absenAe of the defendant’s alleCed tortious AonduAt 

is somethinC that praAtiAallB everB HurB member is both familiar 

Iith and Aapable of doinC. See T.A. @eiCand, The @ronCful 

Demise of But For Causation, 41 @. NeI EnC. L. Rev. 75, 79-80

(2019).  

Perhaps even more importantlB, from a poliAB standpoint, 

the but for test endorsed bB the Restatement (Third) of Torts is 

desirable as it is essential in furtherinC the AonAepts of 

individual responsibilitB and AorreAtive HustiAe, both essential 

AharaAteristiAs underlBinC the purposes of our tort laI.  See

id. at 80.  DetermininC Ihether a defendant is the faAtual Aause 

of a harm or inHurB is intended to be an obHeAtive inGuirB: if 

the defendant’s IronCful AonduAt Aaused plaintiff’s harm or 

inHurB then it is a Mbut forN Aause; if it did not Aause that 

harm or inHurB, then it is not a Mbut forN Aause.  Thus, for the 

purposes of deAidinC faAtual Aausation, the binarB AhoiAe posed 

bB the but for test is muAh more adept for a HurB to properlB 
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apportion responsibilitB then the plethora of subHeAtive 

determinations IhiAh Aould possiblB Aome into plaB Iith the 

substantial AontributinC faAtor test.  

III# Re&ia$+e !$ the Restate-e$t 7Se+!$%8 !' T!rts is $! L!$0er 
A,,r!,riate#

a# Pr!0ressi/e&. L!!se A,,&i+ati!$s !' the Restate-e$t 
7Se+!$%8 !' T!rts Ha/e Di-i$ishe% the C!$$e+ti!$ 
Bet:ee$ Ca sati!$ a$% Fa+t#

The AonAept of substantial AontributinC faAtor has its 

roots as a deviAe for determininC leCal, not faAtual Aausation.  

See J. Smith, LeCal Cause in AAtions of Tort, 25 Harv. L. Rev. 

303, 310 (1911).  It Ias first mentioned in a 1911 Harvard laI 

revieI artiAle bB Jeremiah Smith, Iho tooD issue Iith the 

foreseeabilitB standard used for determininC leCal Aausation.  

See id.  Aside from the oft-Aited MtIin firesN Aase, Anderson v. 

Minneapolis, St. Paul & Sault Ste. Marie RB. Co., 179 N.@. 45 

(Minn. 1920), the substantial AontributinC faAtor AonAept Ias 

not IidelB adopted until after it Ias inAluded in the 

Restatement (SeAond) of Torts.  

HoIever, instead of provinC to be a beaAon of liCht 

providinC safe CuidanAe to HudCes, Huries, and advoAates trBinC 

to maDe Aausation determinations in diffiAult Aases, the 

Aonfusion surroundinC the term Msubstantial faAtorN as it is 

found in the Restatement (SeAond) of Torts has led far too manB 

a Aourt into treaAherous, unAharted Iaters.  The Tenth CirAuit 
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in June v. Union Carbide Corp., 577 F.3d 1234 (10th Cir. 2009),

did a partiAularlB eEAeptional Hob of eEplaininC this Aonfusion 

IhiAh has arisen amonCst Aourts relBinC on the Restatement 

(SeAond) of Torts in maDinC Aausation determinations. 

June Ias a Alass aAtion suit brouCht bB the residents and 

representatives of a former Colorado uranium and vanadium mininC 

toIn aCainst the mininC AompanB, assertinC Alaims for personal 

inHurB and mediAal monitorinC alleCedlB Aaused bB radiation 

eEposure from the mines.  577 F.3d at 1236-1237.  Similar to the 

arCuments Appellants raise before this Court, sinAe there Iere 

potential multiple or AonAurrinC Aauses for their inHuries, the 

plaintiffs in June arCued that Colorado applies the substantial 

faAtor test instead of the but for test usuallB appliAable in 

determininC faAtual Aausation.  Id. at 1239.  RelBinC on 

lanCuaCe from the Restatement (SeAond) of Torts, L 431 Amt. a, 

the plaintiffs in June Alaimed that an aAtor’s AonduAt Aan be 

deemed to be Aausal MIhere it is of suffiAient siCnifiAanAe in 

produAinC the harm as to lead reasonable persons to reCard it as 

a Aause and to attaAh responsibilitB.N1  Id.

�The relevant lanCuaCe from L 431 Amt. a, is as folloIs:

a. Distinction between substantial cause and cause in 
the philosophic sense. In order to be a leCal Aause of 
anotherQs harm, it is not enouCh that the harm would 
not have occurred had the actor not been negligent. 
Except as stated in § 432 2!, this is necessar", but 
it is not o# itsel# su##icient. The neCliCenAe must 
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The Tenth CirAuit, notinC the diffiAultB and Aonfusion 

surroundinC the appliAation of the substantial faAtor test, 

reHeAted plaintiffs’ assertion that the AirAumstanAes of the 

Aase Iarranted an abandonment of but for Aausation in favor of 

the substantial faAtor test.  June, 577 F.3d at 1239.  The Tenth 

CirAuit AorreAtlB noted that both the Restatement (SeAond) and 

Restatement (Third) of Torts reGuire a determination of faAtual 

Aausation and emploB the same standards in maDinC that 

determination.  See id. The Aourt Aame to this AonAlusion 

throuCh a Aareful readinC and Aomparison of the provisions 

relatinC to Aausation in both Restatements.  See id.; see also

Restatement (Third) of Torts, LL 26-27 (2010); Restatement 

(SeAond) of Torts, LL 430-433 (1997).  @hat folloIs beloI is 

summarB of the June Court’s analBsis AomparinC the Aausation 

reGuirements in the Restatement (SeAond) and (Third) of Torts.  

also be a substantial faAtor in brinCinC about the 
plaintiffQs harm. The Iord MsubstantialN is used to 
denote the faAt that the de#endant$s conduct has such 
an e##ect in producing the harm as to lead reasonable 
men to regard it as a cause . . . (emphasis added).  
Restatement (SeAond) of Torts, L 431 Amt. a (1997).

NotablB, althouCh L 431 Amt. a addresses OleCal Aause,’ the first 
portion of the teEt italiAiJed reAoCniJes the reGuirement of 
faAtual Obut for’ Aause in order to impose liabilitB; the seAond 
italiAiJed portion is the lanCuaCe plaintiffs relied upon in June
Ihen formulatinC their proposed test for faAtual Aausation.  



25

ReCardinC the Restatement (SeAond) of Torts, the Tenth 

CirAuit eEamined the provisions relatinC to faAtual and leCal 

Aausation found in SeAtions 430, 431, 432, and 433.  See June, 

577 F.3d at 1240-1245.  Of those four seAtions, the Aourt noted

that SeAtions 430, 431, and 433 all relate to leCal Aausation, 

Ihile SeAtion 432 Aovers faAtual Aausation. See id.  

SeAtion 430 states that a neCliCent person is liable for 

another’s harm onlB if the neCliCent AonduAt Ias a MleCal AauseN 

of the harm.  Restatement (SeAond) of Torts, L 430 (1997).  

SeAtion 431 then introduAes the AonAept of Msubstantial faAtorN 

providinC that MneCliCent AonduAt is a leCal Aause of harm to 

another if ... his AonduAt is a substantial faAtor in brinCinC 

about the harmN and no rule of laI eEempts him from liabilitB.  

June, 577 F.3d at 1241; Restatement (SeAond) of Torts, L 431

(1997).  Furthermore, in defininC Msubstantial faAtor,N Comment

a to SeAtion 431 provides that MStThe Iord Osubstantial’ is used 

to denote the faAt that the defendant’s AonduAt has suAh an 

effeAt in produAinC the harm as to lead reasonable men to reCard 

it as a Aause, usinC the Iord in the popular sense, in IhiAh 

there alIaBs lurDs the idea of responsibilitB . . .N  

Restatement (SeAond) of Torts, L 432 Amt. a (1997).  

SeAtion 433 Coes on to provide a list of Aonsiderations 

important in determininC Ihether the aAtor’s AonduAt Aonstitutes 
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a substantial faAtor in brinCinC about harm to another.2  June, 

577 F.3d at 1241; Restatement (SeAond) of Torts L 433 (1997).  

Thus, Ihen read in AonHunAtion, the use of the term MleCal 

AauseN in SeAtions 430 and 431, the definition of substantial 

faAtor provided in Comment a to SeAtion 431, and the list of 

Aonsiderations set forth in SeAtion 433 to determine if an 

aAtor’s AonduAt is a substantial faAtor in another’s harm, maDe 

evident that SeAtions 430, 431, and 433 relate to the sAope of 

liabilitB determination traditionallB reserved for the leCal 

Aausation.  June, 577 F.3d at 1241.

After eEamininC the seAtions related to leCal Aausation, 

the Tenth CirAuit Ient on to disAuss the faAtual Aausation 

reGuirement in SeAtion 432 of the Restatement (SeAond) of Torts.  

June, 577 F.3d at 1241-45.  Even a AursorB ClanAe at SeAtion 432 

maDes Alear that the Restatement (SeAond) of Torts retains the 

same reGuirements for faAtual Aausation and emploBs the same 

� The faAtors set out in SeAtion 433 are: 

(a) the number of other faAtors IhiAh Aontribute in 
produAinC the harm and the eEtent of the effeAt IhiAh 
theB have in produAinC it; (b) Ihether the aAtor’s 
AonduAt has Areated a forAe or series of forAes IhiAh 
are in Aontinuous and aAtive operation up to the time 
of the harm, or has Areated a situation harmless 
unless aAted upon bB other forAes for IhiAh the aAtor 
is not responsible; (A) lapse of time. Restatement 
(SeAond) of Torts, L 433 (1997).
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standards that Aan be found in the Restatement (Third).  SeAtion 

432 states: 

(1) EEAept as stated in SubseAtion (2), the aAtor’s 
neCliCent AonduAt is not a substantial faAtor in 
brinCinC about harm to another if the harm Iould have 
been sustained even if the aAtor had not been 
neCliCent. 

(2) If tIo forAes are aAtivelB operatinC, one beAause 
of the aAtor’s neCliCenAe, the other not beAause of 
anB misAonduAt on his part, and eaAh of itself is 
suffiAient to brinC about the harm to another, the 
aAtor’s neCliCenAe maB be found to be a substantial 
faAtor in brinCinC it about.  Restatement (SeAond) of 
Torts, L 432 (1997).

BB Aomparison, the aforementioned faAtual Aausation reGuirement 

in the Restatement (Third) of Torts Aan be found in SeAtions 26 

and 27, disAussed supra at p. 18. 

@hen read side bB side, SeAtion 26 of the Restatement 

(Third) of Torts mirrors SeAtion 432(1) of the Restatement 

(SeAond) of Torts Iith both applBinC the same but for standard 

used to determine the faAtual Aausation reGuirement.  SimilarlB, 

SeAtion 432(2) of the Restatement (SeAond) of Torts reAoCniJes 

Ihat has beAome the eEAeption for Mmultiple suffiAient AausesN 

in SeAtion 27 of the Restatement (Third) of Torts.  In 

AonAludinC its disAussion on the faAtual Aausation reGuirements 

found in both Restatements, the Tenth CirAuit provided a 

Aoherent and Iell-reasoned statement of the test: 

To sum up, as Ie understand the Restatement (SeAond) 
and the Restatement (Third), a defendant Aannot be 
liable to the plaintiff unless its AonduAt is either 
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(a) a but for Aause of the plaintiff’s inHurB or (b) a 
neAessarB Aomponent of a Aausal set that (probablB) 
Iould have Aaused the inHurB in the absenAe of other 
Aauses. In partiAular, AonduAt Ias not a Msubstantial 
faAtorN, Iithin the meaninC of the term in the 
Restatement (SeAond), in brinCinC about a plaintiff’s 
inHurB unless it satisfied (a) or (b), and also Ias a 
suffiAientlB siCnifiAant faAtor under the 
Aonsiderations set forth in Restatement (SeAond), L 
433.  June, 577 F.3d at 1244.

AdmittedlB thouCh, the use of the phrase Msubstantial faAtorN 

throuChout seAtions of the Restatement (SeAond) of Torts 

relatinC to both faAtual and leCal Aausation tends to obsAure 

the line betIeen these tIo separate Aomponents of the Aausation 

determination.  

The Restatement (Third) of Torts abandoned the use of the 

term Msubstantial faAtorN beAause it proved to be MAonfusinC and 

misused.N  Restatement (Third) of Torts, L 26 Amt. H (2010).  

Yet, Aountless Aases before and, undoubtedlB, Aountless Aases in 

the future, Iill Aontinue to drift rudderless into the 

treaAherous Iaters Areated bB the CroIinC Aonfusion that is the 

Msubstantial faAtor test.N  HoIever, adoption of the faAtual 

Aausation standards set forth in SeAtions 26 and 27 of the 

Restatement (Third) of Torts Iill provide MassaAhusetts HudCes, 

Hurors, and advoAates Iith a Aomprehensible set of direAtions 

Aapable of Aonsistent appliAation.  Indeed, it is the rudder 

that put the laI of Aausation baAD on Aourse -- benefittinC all 

involved in the HudiAial proAess bB avoidinC the substantial 
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Aonfusion that has been Aaused bB the substantial AontributinC 

faAtor test. 

*# O/er*r!a% A,,&i+ati!$s !' the S *sta$tia& C!$tri* ti$0 
Fa+t!r Test are N! L!$0er Ne+essar. !r A,,r!,riate#

The issue IhiAh has arisen in subseGuent eEposure Aases is 

a laAD of CuidanAe for the faAtfinder as to the proper method 

for determininC Aausation.  In their HurB instruAtions, HudCes 

have not mentioned the FPD test used to assess eEposure, but 

instead have Civen free-floatinC instruAtions lettinC the HurB 

find Aausation if a defendant’s neCliCent AonduAt is a 

substantial AontributinC faAtor in the plaintiff’s harm --

Iithout CivinC the proper definition for a substantial 

AontributinC faAtor.  

JurB instruAtions from tIo reAent multiple tortfeasor Aases 

illustrate hoI Aases Iith the essentiallB the same set of faAts 

Cet different variations of instruAtions absent more CuidanAe.  

In Summerlin v. Philip Morris, MiddleseE Superior Court, 

MassaAhusetts, Civil AAtion No. 1581-CK-05255 (OAt. 2018)3, a 

trial endinC in a split verdiAt, the HurB instruAtions did not 

define the term Msubstantial AontributinC faAtorN or mention the 

differenAe betIeen leCal and faAtual Aausation. See Trial of 

3 Summerlin v. Philip Morris Ias tried aCainst tIo AiCarette 
maDers and an auto parts AompanB, IhiAh the plaintiff Alaimed 
Iere responsible for her husband’s fatal AanAer and subseGuent 
death.  The trial ended in a split verdiAt.
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Summerlin v. Philip Morris, OAt. 9, 2018, Kol. 30 at 5304-5339.  

@hereas, in Ross v. A.O. Smith Corp., MiddleseE Superior Court, 

MassaAhusetts, Civil AAtion No. 1381-CK-05580 (OAt. 2017)4, the 

HurB instruAtions define substantial AontributinC faAtor as Mnot 

an insiCnifiAant faAtor.N  See Trial of Ross v. A.O. Smith 

Corp., Sept. 28, 2017, Kol. 6 at 895.  The HurB instruAtions 

identified Ihat a substantial AontributinC faAtor is not but 

left open unAertainties bB not identifBinC Ihat a substantial 

AontributinC faAtor is.  Id. at 890, 895-896; Aompare O’Connor, 

401 Mass. at 592 (defininC substantial AontributinC faAtor as 

MsomethinC that maDes a differenAe in the resultN).   

@hen O’Connor Ias deAided, the substantial AontributinC 

faAtor test maB have been an appropriate tool for determininC 

faAtual Aausation in the still burCeoninC field of eEposure 

litiCation.  HoIever, the Iide diverCenAe from the Aentral 

teaAhinCs of O’Connor, Aoupled Iith the sAientifiA advanAements 

of the past 32 Bears in our DnoIledCe of the nature and effeAts 

of toEiA substanAes, render the overbroad appliAation of the 

substantial AontributinC faAtor test no lonCer neAessarB or 

desirable.  @hat is needed in todaB’s aCe of eEposure litiCation 

is a Aausation standard that Iill put the laI baAD on the Aourse 

4 Ross v. A.O. Smith Corp. Ias tried aCainst an insulation 
AontraAtor, IhiAh plaintiff Alaimed failed to Iarn her husband 
about the danCers of IorDinC in Alose proEimitB to asbestos.  
The trial ended in a verdiAt in favor of the plaintiff.
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Aharted bB O’Connor %% a Aausation standard Iith AlearlB defined 

and delineated tests for faAtual and leCal Aausation.  

The most effiAient means to riCht the Aourse is to aliCn

Iith the faAtual Aausation standard of the Restatement (Third) 

of Torts.  SeAtions 26 and 27 of the Restatement (Third) of 

Torts provide Alear standards of faAtual Aausation that Iould 

eliminate anB Aonfusion Aaused bB the substantial AontributinC 

faAtor test and ensure Aonsistent appliAation for even the most 

AompleE Guestions of Aausation.  Adoption of the faAtual 

Aausation standard Iould not be an imposition as Aourts, Huries, 

and advoAates have alreadB tested the Iaters.  See O’Connor, 401 

Mass. at 591-592 (defininC substantial AontributinC faAtor as 

MsomethinC that maDes a differenAe in the result.N).  

CONCLUSION

Based on the foreCoinC, MassDLA respeAtfullB reGuests that 

this Honorable Court adopt a Alear standard of faAtual Aausation

set forth in SeAtions 26 and 27 Restatement (Third) of Torts 

(2010) to ensure obHeAtivitB and AonsistenAB in Aases involvinC 

multiple tortfeasors or potential Aauses of inHurB.
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