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Issue Update
PRESIDENT'S MESSAGE

Strength in Numbers

We have kicked off our annual membership drive, during which we ask our
members to renew their commitment to the MDLA and seek new members to join
our ranks. More members means more resources to train new defense lawyers at the
MDLA's Associate Division meetings, educate experienced defense lawyers at our
excellent CLE programs, and expand networking opportunities for referrals among
defense lawyers and camaraderie among members of the bar.

BENEFITS OF MDLA MEMBERSHIP

We are aligning the MDLA more closely with its parent organization, DRI,
to ensure that we are the voice of the local defense bar. DRI offers many resources
to our members, including an expert witness data bank, discounts to vendors and lit-
igation support companies, and legal education opportunities to keep our members
on the cutting edge of legal issues.

One of the hallmarks of the MDLA has been its excellent CLE and training
programs. Today's Associate Division program was no exception. The Associates
Division held its first "How to Survive and Thrive as a New Associate" program this
morning at the Suffolk University Law School. Division co-chairs Matt Moschella
and Dave Lemasa presented an excellent program to approximately 40 new defense
lawyers. The program was a panel presentation with the first half being made up of
MDLA partners, and the second half being staffed by senior associates. Newer
lawyers were given a crash course on law office etiquette, managing legal secretaries
and support staff, and meeting partners' expectations. The attendees gave the pro-
gram rave reviews, and we intend to make it an annual part of the Associates
Division curriculum.

Associates of all levels are welcome to participate in the Division's year-
long brown-bag luncheon series, which will focus on the development of trial skills
(openings, direct exam, cross exam, and closings), and will culminate with each
associate assuming responsibility for a pro bono summary process case through the
\Volunteer Lawyers Project.

The MDLA also has an active agenda of social and networking opportuni-
ties scheduled for this year. Our mid winter social in January will be a conclave of
defense bar leaders from throughout New England, and will include an interesting
CLE on a timely topic of interest. This spring we will sponsor the "Women in the
Courtroom" program, which will focus on the unique challenges women trial
lawyers face. We are also bringing back the Justice Cup, a charity golf tournament
against our friends from the plaintiff's bar. The MDLA's flagship event, our annual

Continued on page 2
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President’s Message Continued

meeting and seminar, will take place in May, with a
full educational program in the morning, followed
by a luncheon and an address from a justice of the
Supreme Judicial Court. The meeting will conclude
with the announcement of the MDLA’s Defense
Lawyer of the Year.

RENEW YOUR MEMBERSHIP TODAY!

MDLA membership is the best "bang for the
buck" of any bar association in Massachusetts. The
board of directors has voted to maintain the current
dues at $100.00 per member again this year. We also
offer an incentive to recruit other members of your
firm. For every four paid members, another member
of your firm becomes a member for free. Please
look into signing up five (or more) attorneys from
your firm today.

Your firm’s MDLA dues statement will be
arriving in the mail in the next few days. | would
encourage all of you to renew your membership and
also encourage attorneys in your firms who are not
members to join. There will be an application includ-
ed with the dues statement, but for your con-
vienence, there is an application included on the last
page of this newsletter. Please print this, photocopy
it, and circulate it among members of your firm. We
are hoping to have all of our existing members
renew, and to expand our membership by at least
10% this year.

Please feel free to call me or our Executive
Director, Julie Petersen, at any time with any sug-
gestions, questions, or concerns about the MDLA.
\We are at your service.

Best regards,
Chris Kenney

RECENT DEVELOPMENTS IN ARBITRATION

By MATTHEW C. MOSCHELLA
SHERIN AND LODGEN LLP

The Massachusetts Supreme Judicial Court
recently issued two decisions illustrating the sub-
stantial deference Courts give the arbitration
process. Both cases concern multi-jurisdictional
practice in the area of arbitration and one case con-
cerns whether arbitrators can award monetary dis-
covery sanctions, even if the arbitration agreement
contains no such provision.

The Court refused to vacate the arbitration
award in each case simply because the prevailing
party's counsel was not licensed to practice law in
Massachusetts. In each case, however, the Court
avoided resolving the issue of whether such repre-
sentation actually constituted the unauthorized prac-
tice of law in Massachusetts. Additionally, in one of
the cases, the Court upheld a $271,000 discovery
sanction imposed by an arbitration panel.

The Superadio Ltd. Pnt. v. Winstar Radio
Productions, LLC, arose when one party to a net-

work agreement for advertising sales filed an arbi-
tration demand against the other for unpaid rev-
enues. 446 Mass. 330 (2006). The agreement
included an arbitration clause which provided that
any disputes concerning the contract would be gov-
erned by Massachusetts law and would be arbitrated
under the American Arbitration Association's
("AAA") rules before a AAA panel in Boston,
Massachusetts.

After the defendant counterclaimed for
breach of the network agreement and its counsel
filed his appearance, the plaintiff objected to defense
counsel's appearance because he was not licensed to
practice in Massachusetts. AAA rejected the plain-
tiff's argument.

During discovery, the plaintiff failed to com-
ply with certain discovery obligations. The panel
ordered the plaintiff to either (1) respond to the dis-

Continued on page 3
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Recent Developements Continued The customers moved to disqualify oppos-
covery by a date certain or (2) pay the defendant ing counsel because counsel were not licensed in
$1,000 per day until the plaintiff produced the dis-  Massachusetts. The panel denied the motion. The
covery or until the date of the hearing, which ever  customers brought the issue before a Single
occurred first. Justice, who also rejected their claim.

The panel found for the defendant on its The arbitration panel issued a substantial
counterclaim, but concluded that the defendant award for the broker-dealer after the hearing. The
could not establish its damages because the plain-  customers then appealed the Single Justice's ruling
tiff had failed to comply with its discovery obliga- to the full bench of the Supreme Judicial Court.
tions. The panel sanctioned plaintiff $271,000 Relying on Superadio, the Court rejected the cus-
($1,000 a day from the day following the discov- tomers' challenge.
ery deadline to the date the hearing commenced).

Conclusions

The Superior Court confirmed the award.

The Appeals Court reversed the portion of the ¢ Courts are willing to give the arbitration
lower court's decision concerning sanctions, but Process substantial deference as shown in these
upheld the portion concerning the out-of-state CASes where the .C.ourt allowed arbitrators to
lawyer. On further appellate review, the Supreme invoke powers tradltlc_mally reserved for the (_Zourt
Judicial Court upheld the discovery sanctions and and noted that even if the Rules of Professional
confirmed the award, refusing to vacate the award Conduct had been violated, the awards would
simply because defense counsel was not licensed Stand.
to practice in Massachusetts. The Court reasoned N
that even if the challenged practice was unautho-
rized, it was not a sufficient ground to vacate the
arbitration award.

The substantial deference courts give the
arbitration process is likely to encourage even
more litigants to forego the public judicial system
and resort to private, closed doors, proceedings to

. . . resolve disputes.
Two Justices dissented from the portion of

the decision concerning sanctions, reasoning that 4 Massachusetts courts will not vacate an
the sole mechanism for enforcing arbitration dis- arbitration award solely because counsel for the
covery orders is for the arbitrator or the party seek- prevailing party is not licensed to practice in
ing the information to seek judicial enforcement of Massachusetts.

an arbitrator issued subpoena. The dissenting
Justices further reasoned that arbitrators lack the
power of contempt, which underpins the ability to
award monetary discovery sanctions.

¢ An attorney who is unlicensed to practice
in Massachusetts but nonetheless appears in a
Massachusetts arbitration may be subject to disci-
pline by the Board of Bar Overseers.

The second case, Mscisz v. Kashner
Davidson Securities Corp., 446 Mass. 1008
(2006), arose when a securities broker-dealer filed
a statement of claim with the National Association
of Securities Dealers ("NASD") demanding arbi-
tration against three of its customers. NASD
selected Massachusetts as the forum based on its
policy of selecting the hearing location closest to
the customer's residence at the time the dispute
arises.

After Superadio, counsel should consider whether
a failure to seek sanctions in arbitration where
appropriate raises the risk of future claims by
clients.

Matthew C. Moschella
Sherin and Lodgen LLP
101 Federal Street
Boston, MA 02110

(617) 646-2245
mcmoschella@sherin.com
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Recipients of the Defense
Lawyer of the Year Award

MDLA Past Presidents

2005-2006 Michael Giunta

2004-2005

2003-2004

2002-2003

2001-2002

2000-2001

1999-2000

1998-1999

1997-1998

1996-1997

1995-1996

1994-1995

1993-1994

1992-1993

1991-1992

1990-1991

Donovan Hatem, LLP

Kenneth Griffin
Griffin & Goulka

Eileen P. Kavanagh
Litchfield Cavo

Barbara Hayes Buell
Bloom & Buell

Robert A. Curley, Jr.
Curley & Curley, PC

Brian P. Voke
Campbell Campbell Edwards &
Conroy PC

Christopher A. Duggan
Smith & Duggan

Paul P. O’Connor
Milton, Laurence & Dixon

John J. Ryan, Jr.
Ryan, Coughlin & Betke, LLP

Francis J. Lynch, 111
Lynch & Lynch

Patricia Angell Barbalunga
Moriarty, Donoghue & Leja, PC

Daniel J. Griffin, Jr.
Martin Magnuson McCarthy &
Kenney

James M. Campbell
Campbell Campbell Edwards &
Conroy PC

Thomas E. Peisch
Conn Kavanaugh Rosenthal
Peisch & Ford, LLP

Lee Stephen MacPhee
Morrison Mahoney

Peter J. Black

1992-2005

John A. Donovan, Jr
Donovan Hatem, LLP

John P. Ryan
Sloane and Walsh, LLP

Robert A. Curley, Jr.
Curley & Curley, P.C.

Francis J. Lynch, 111
Lynch & Lynch

Patricia A. Barbalunga
Moriarty, Donoghue &
Leja, P.C.

Richard P. Campbell
Campbell Campbell
Edwards & Conroy

John P. Fitzgerald
Cogavin & Waystack

William J. Dailey, Jr.
Sloane and Walsh, LLP

Raymond J. Kenney, Jr.
Martin Magnuson
McCarthy & Kenney

John A. Wickstrom
Tashjian, Simsarian &
Wickstrom

Lee Stephen MacPhee
Morrison Mahoney LLP

If you know of any others, or can help fill in
the blanks please e-mail the names of the
recipients to jpetersen@massdla.org

Meehan, Boyle, Black &
Fitzgerald, P.C.

1989-1990 Scott J. Tucker
Tucker, Heifetz & Saltzman
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OFFICERS FOR 2006-2007

President

Christopher A. Kenney
Kenney & Sams, P.C.

Old City Hall

45 School Street

Boston, MA 02108

Tel: 617-722-6045

Fax: 617-722-6046
cakenney@KandSlegal.com

President - Elect

Susan Donnelly-Murphy
Murphy & Riley, PC
141 Tremont Street
Boston, MA 02111

Tel: 617-423-3700

Fax: 617-423-1010
sdonnellymurphy@
murphyriley.com

1st Vice President
Mark W. Murphy
Litchfield Cavo

6 Kimball Lane, # 100
Lynnfield, MA 01940
Tel: 781-246-0125

Fax: 781-246-0167
murphy@Ilitchfieldcavo.
com

2nd Vice President
Emily G. Coughlin
Ryan, Coughlin & Betke,
LLP

175 Federal Street
Boston, MA 02110

Tel: 617-988-8045

Fax: 617-988-8005
ecoughlin@r-c-b.com

Secretary

Holly M. Polglase
Campbell Campbell
Edwards & Conroy

One Constitution Plaza
Boston, MA 02129

Tel: 617-241-3000

Fax: 617-241-5115
hpolglase@campbell-trial-
lawyers.com

Treasurer

Michael J. Grace

Adler Pollock & Sheehan
175 Federal St

Boston, MA 02110

Tel: 617-482-0600
mgrace@apslaw.com

Immediate Past President
Michael P. Giunta
Donovan Hatem, LLP
Two Seaport Lane

Boston, MA 02210

Tel: 617-406-4500

Fax: 617-406-4501
mgiunta@donovanhatem.
com

DRI State Liaison
Brian P. \oke
Campbell Campbell
Edwards & Conroy
One Constitution Plaza
Boston, MA 02129
Tel: 617-241-3000
Fax: 617-241-5115
bvoke@campbell-trial-
lawyers.com

Barbara Hayes Buell
Bloom & Buell

1340 Soldiers Field Road
Boston, MA 02135

Tel: 617-254-4400

Fax: 617-254-7610
barbara@bloombuell.com

Michael D. Chefitz
Bonner Kiernan Trebach &
Crociata

1 Liberty Square

Boston, MA 02109

Tel: 800-840-5087
mchefitz@bktc.net

Thomas C. Federico
Morrison, Mahoney LLP
250 Summer St

Boston, MA 02210

Tel: 617-439-7500
tfederico@morrisonmahoney.
com

DIRECTORS

J. Kenneth Griffin

Griffin & Goulka

477 Main St

Stoneham, MA 02180

Tel: 781-279-9858

Fax: 781-279-9870
Kgriffin@griffinandgoulka.
com

David J. Lemasa

Kenney & Sams, P.C.
Old City Hall

45 School Street

Boston, MA 02108

Tel: 617-722-6045

Fax: 617-722-6046
dlemasa@KandSlegal.com

Scott L. Machanic
Cunningham Machanic
Cetlin Johnson & Harney
220 N. Main St

Natick, MA 01760

Tel: 508-651-7524
smachanic@cmlaw.net

Myles W. McDonough
Sloane and Walsh, LLP
Three Center Plaza

Boston, MA 02108

Tel: 617-523-6010

Fax: 617-227-0927
MMcDonough@sloanewals
h.com

Matthew Moschella
Sherin and Lodgen, LLP
100 Summer Street
Boston, MA 02110

Tel: 617-646-2000

Fax: 617-646-2222
mcmoschella@sherin.com

Thomas R. Murphy
Giarrusso, Norton, Cooley
& McGlone, P.C.

Marina Bay

308 Victory Road

Quincy, MA 02171

Tel: 617-770-2900

Fax: 617-773-6934
trmurphy@gncm.net

Michael P. Sams

Kenney & Sams, P.C.
Old City Hall

45 School Street

Boston, MA 02108

Tel: 617-722-6045

Fax: 617-722-6046
mpsams@KandSlegal.com

Anthony J. Sbarra, Jr.
Campbell Campbell
Edwards & Conroy
One Constitution Plaza
Boston, MA 02129

Tel: 617-241-3000

Fax: 617-241-5115
tsbarra@campbell-trial-
lawyers.com

Martin J. Rooney
Curley & Curley

27 School St
Boston, MA 02108
Tel: 617-523-2990
mjr@curleylaw.com
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THE MASSACHUSETTS DEFENSE LAWYERS ASSOCIATION PRESENTS
THE ASSOCIATES DIVISION SEMINAR

On Friday, December 1, 2006, the Massachusetts Defense Lawyers Association will
present its Associates Division Seminar which will focus on the management of expert wit-
ness related issues, including retention, development of opinions, expert discovery,
Daubert/Lanigan related strategies including summary judgment motions, motions in limine,
expert voir dire, and other expert related motion practice at trial. The program will be con-
ducted at Suffolk University Law School and will run from 1:00 p.m. to 5:00 p.m., after which
there will be a reception for attendees and the speakers in the Faculty Dining Room at the
law school. Tuition is $45 for current MDLA members and $60 for non-members.

We hope that you can take this opportunity to attend a seminar focused on a rapidly
developing area of trial practice, and to socialize with colleagues and friends.

REGISTRATION FORM

MANAGEMENT OF EXPERT WITNESSES:
RETENTION THROUGH TRIAL

1:00 P.M. - 5:00 P.M., FRIDAY, DECEMBER 1, 2006
SUFFOLK UNIVERSITY LAW SCHOOL
120 Tremont Street
Boston, Massachusetts

First Middle Initial

LAW FIRM/OFFICE:

STREET ADDRESS:

CITY: ZIP CODE:

TELEPHONE #: FAX #:

EMAIL ADDRESS:

Current MDLA Member $45 Non-member $60

Please fax registration to: (toll free) 1-866-574-2461

Please bring a check made out to MDLA to the seminar (no-shows will be billed)
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Massachusetts

Defense 14 APPLICATION FOR MEMBERSHIP

Lawyers
Association

Name:

Year Admitted to Practice in Massachusetts:

Firm:

Office Address:

Office Telephone

E-mail Address:

Are you a member of the Defense Research Institute (DRI)? (Yes or No)

Do you certify that more than fifty percent (50%) of your professional time is devoted
to matters related to the defense of civil matters on behalf of individuals or corporations?
(Yes or No)

If you are employed by an insurance company, self-insured business or business, state:
a) Your position or title:
b) The nature of your responsibilities:
C) Percentage of time devoted to handling of claims or lawsuits:

If accepted to membership, do you agree to abide by the By-Laws of the Association?
(Yes or No) (Please refer to the By-Laws available on the website at
http://www.MassDLA.org)

MDLA Member Sponsor (if any):

Signed: Dated:

Please enclose $100.00 for the first year's annual dues. Make your check payable to
Massachusetts Defense Lawyers Association and return your completed application
and check to MDLA, c/o Julie Petersen, Executive Director, 276 Washington Street,
Suite 308, Boston, MA 02108 - Tel. 866-574-2461 (jpetersen@massdla.org).

One Membership benefit is a website listing of members searchable by name, office location or area of
practice. Please indicate below your areas of practice for your listing.

___Insurance Litigation ~__ Commercial Litigation ___Intellectual Property Litigation
___ Labor and Employment Litigation __ Medical Malpractice ___ Product Liability
Professional Liability _ Trademark Litigation __ Business Litigation ___ Other

Please do not list me on the MDLA website.




